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SI MANDLE, District Judge:

This case calls upon the Court to decide whether it
shoul d abstain from considering the nerits of a challenge to
the constitutional legitimacy of certain efforts by the New

Jersey Court to inprove the bail bond process within New



Jersey. Plaintiff Capital Bonding Corp., a New Jersey conpany
in the business of insuring bail bondsmen who post bail for
crimnal defendants in New Jersey, seeks to stay New Jersey
Court Rule 1:13-3(e) (hereinafter “Rule 1:13-3", or the “new
Rul e”) fromgoing into effect.

This matter is before the Court upon plaintiff Capital
Bondi ng Cor poration’s notion for prelimnary injunctive
relief. Rule 1:13-3 precludes entities fromengaging in the
busi ness of bail bondi ng under certain circunstances through
their renoval fromthe Bail Registry. The defendants, who are
the Suprene Court of New Jersey and its menbers in their
official capacities, contend that the new Rule will force
those involved in the bail process to be nore vigilant in
maki ng sure that crim nal defendants show up to court, while
the plaintiff asserts that the newrule is unduly punitive and
contravenes its Due Process rights under the state and federal
constitutions. More significantly, the plaintiff asserts that
the newrule is a | egislative enactnment which exceeds the New
Jersey judiciary’ s powers under the State Constitution and
whi ch contravenes New Jersey’s insurance statutes. For
reasons now di scussed, the Court will abstain fromreaching
the nerits of this case pursuant to the principles articul ated

in Burford v. Sun G1l, and this case shall be disnm ssed







. BACKGROUND

New Jersey’s courts, |ike npbst court systenms, permt
i ndi vi dual s and conpani es to post bail bonds for crim nal
defendants in return for a fee. Once the bondsman posts bail,
it then becones his responsibility to get the defendant to
court. |If the defendant fails to appear, then the bail posted
is forfeited, and the bondsman either becomes responsible for
t he anount of bail or for ensuring that the fugitive defendant
is captured and brought to court. The bondsnman’s obligation
to satisfy the bail in the event the defendant absconds may be
underwritten by insurance conpanies licensed to do business in
New Jersey. This case involves the consequence of such a
forfeiture to the insurance conpani es who back the individua
bondsnmen, which may eventually lead to the renoval of an
i nsurance conpany’s licensed insurance producers and linited
i nsurance representatives fromthe Bail Registry, and hence
fromthe opportunity to wite bail bonds acceptable to the New
Jersey courts, in the event the insurance conpany fails to
satisfy a judgnent or pay a forfeiture or tinmely request a
hearing, all as described in the challenged procedure of Rule
1:13-3(e), as now di scussed.

The Bail Registry is a list of licensed insurance



producers? or limted insurance representatives,? licensed to
wite bail in the state of New Jersey. Menbers of the
Regi stry are required to register the names and addresses of
each of their insurance representatives authorized to wite
bail with the Superior Court pursuant to N.J.S. A 17:22A-16.1.
Names of licensed representatives are deleted fromthe bai
registry when the insurance producer notifies the Superior
Court that the bail bondsnmen has been term nated. The New
Jersey courts will not accept bail from bondsmen who are not
listed on the Bail Registry. Thus, when a nane is elim nated
fromthe Bail Registry, that individual or entity cannot
engage in the business of witing bail bonds.

The State of New Jersey has periodically nmade changes to

the regulation of the bail bonding business. The state

1 An insurance producer is “any person engaged in the
busi ness of an insurance agent, insurance broker or insurance
consultant.” N J.S. A 17:22A-2(j).

2 Alimted insurance representative is

a person who is authorized to solicit, negotiate or
effect contracts for a particular line of insurance
as an agent for an insurance conpany authorized to
wite that line in [New Jersey] which by the nature
of the line of business and the manner in which it
is marketed to the public does not require the

pr of essi onal conpetency demanded for an insurance
producer license.

N.J.S. A 17:22A-2(m).



contends that in the past, bail bondsmen have been | ess than
conscientious in their efforts to produce their clients at
trial, allegedly believing that they would suffer little
consequence as a result of their dereliction. |In the past, if
a defendant failed to appear, the courts generally entered a
default judgment. |If that judgnment was not lifted, the
bondsman or its insurer was then liable for the forfeited
bail. The surety providers suffered no other consequence, and
continued to post bail for defendants regardl ess of their
hi story of default judgnents. As a result, it is argued, sone
of New Jersey’s bail bondsmen routinely failed to nake their
bai | ees appear in court, and, because there is no additional
incentive besides the individual default judgnent to inpel
bondsnmen to nonitor whether their bail ees appear, they have
sinply incorporated the occasional default judgnent as a cost
of doi ng business. The state maintains that as a result of
these forfeitures, New Jersey has an enornous nunber of
fugitives fromjustice who have failed to appear at their
schedul ed court heari ngs.

A brief discussion of the bail process in New Jersey
hel ps clarify the origin of the present dispute.
Historically, the adm nistration of the bail process was

bi furcated between the judiciary and the county clerks. The



New Jersey judiciary was only responsible for the financi al
aspect of the process, i.e., the “posting and di scharge”
process. On January 11, 1994, the Governor signed into | aw
the New Jersey Judicial Unification Act. Under Judici al
Unification, the county clerks’ judicial functions were
transferred to the judiciary as of January 1, 1995, incl uding
the responsibility for the entire bail process. (See
Certification of James Rutigliano (hereinafter “Rutigliano
Cert.”) at la-9a.) Thereafter, the judiciary convened an ad
hoc commttee to consider standardi zing the bail forfeiture
practice, and the committee reported its conclusions on My
30, 1997.

The Ad Hoc Committee found that while nost bai
forfeitures were not contested, there was a significant
variance fromcounty to county in the nmethod of enforcenent.
The Commi ttee suggested that “lax enforcenment has led to a
hi gher fugitive rate and reduced revenues.” (Report to

Conference of Crimnal Presiding Judges from Ad Hoc Committee

on Bail Forfeiture, May 30, 1997 (hereinafter “Ad Hoc
Commttee”) at 6, Rutigliano Cert. at 20a.) Anong the Ad Hoc
Committee’ s recommended sol utions for these problens were that
the bail process should be standardi zed state-w de, and that

the judiciary should take the lead in this effort.



(Rutigliano Cert. at 24a.) The conmttee al so recommended
that the courts should know who has the authority to act as a
surety for a bail conpany, and that the courts should adopt a
policy of preventing surety conpanies with an outstandi ng bai
forfeiture due fromwiting bail anywhere in New Jersey. (lLd.
at 31a.) Shortly after the commttee issued its
recomendati ons, the New Jersey Legislature enacted N. J.S. A
17: 22A-16.1, effective February 18, 1998. That statute
specifically granted to the New Jersey judiciary the duty to
keep a statew de Bail Bond Registry, and obligated the courts
to set the requirenments for the registry.

On March 24, 1998, the Chief Justice of the New Jersey
Suprene Court issued an order inplenenting the Legislature's
mandate to revise the bail process. The Clerk of the Suprene
Court notified insurance conpani es involved in the bai
process of the rule change in April 1998. (Rutigliano Cert.
at 88a-89a.) The judiciary’'s next step was to ensure that the
pl an was i nplenmented uniformy. To this end, on June 25,
1998, the Clerk of the Superior Court sent information to the
state’s Trial Court Adm nistrators about inplenmenting the
coordi nat ed Superior Court Bail Bond Registry. Under the
Superior Court’s plan, the judiciary was obliged to have

procedures to register and keep track of insurance producers



and limted insurance representatives with authority to wite
bail bonds. The registry plan did not enpower the Courts to
license insurers, but did grant the judiciary the authority to
regi ster and accept bonds from Departnment of I|nsurance-
licensed sureties and limted insurance representatives. (ld.
at 4a.) Next, the New Jersey Suprene
Court anended the New Jersey Rules of Court to incorporate the
Ad Hoc Conmittee’s recomendations.® Although the New Jersey
Court Rules are enactnments of the judicial branch, the Rul es
are constitutionally inmbued with the power of |egislation. As
New Jersey’s Appellate Division noted in the context of
attorney discipline (another area within the New Jersey
Suprenme Court’s exclusive jurisdiction), when the New Jersey
Suprene Court pronmul gates the Court Rules, it does not act as
an adm ni strative agency exercising powers delegated to it by

the Legislature. Rather, it is exercising powers which the

3 The New Jersey Suprene Court pronul gates the New Jersey
Court Rul es pursuant to Article VI, Section Il, paragraph 3 of
the New Jersey Constitution of 1947, which charges the Suprenme
Court with the responsibility for making rules governing the
practice and procedure in and the adm nistration of all of the
courts in the State. The New Jersey Court Rules were
promul gated effective Septenmber 15, 1948. The general purpose
of the Rules “is to broaden the procedural powers of [ New
Jersey’s] courts to the end that just dispositions on the
merits may be facilitated and determ nations on the basis of
procedural niceties may be avoided.” Handelnman v. Handel man,
17 N.J. 1, 11 (1954) (quoting Board of Conm ssioners of City
of Newark v. Inlander, 7 N.J. Super. 192 (App. Div. 1950)).

9



New Jersey constitution vested in it as one of the three
branches of the government. Thus, the adoption of a new Court
Rul e, although the action of the judicial branch, is

““legislative in nature.”” Anerican Trial Lawers Assoc. V.

New Jersey Suprene Court, 126 N.J. Super. 577, 589, aff’'d, 66

N.J. 258 (1974) (quoting Lathrop v. Donahue, 367 U.S. 820

(1961)).

Ef fective Septenmber 1, 1998, the court anended New Jersey
Court Rule 3:26-6 to streanline and standardi ze bail
forfeiture practice. The amended Rule 3:26-6 allows a court
to order forfeiture “on its own notion”, provided that it

provi des affected party appropriate notice. See Kinsella v.

Kinsella, 150 N.J. 276 (1976); New Jersey Transit Corporation

v. Borough of Sonmerville, 139 N. J. 582 (1995). The Rule

provi ded for a 45-day waiting period between notice of intent

to order forfeiture and the actual entry of such an order. In
practice, this 45-day period neans that the defendant is given
45 days to turn hinmself in, or alternatively to object to the

noti ce of default.

Even after the inplenmentation of Rule 3:26-6,% the

4 Several defendant/fugitives and a surety conmpany
chal l enged Rule 3:26-6 in a consolidated matter encapti oned
State v. Polanca, 332 N.J. Super. 436 (App. Div. 2000), cert.
deni ed, 165 N.J. 604 (2000). The surety conpany chall enged
the stream ining process on grounds simlar to those asserted

10



forfeiture process remai ned di sorganized as to the
consequences for “repeat offenders”--specific surety providers
with a history of repeated bail forfeitures. |In an effort to
di scourage repeated forfeitures, the New Jersey Suprenme Court
promul gated the Court regulation at issue here: Court Rule
1:13-3(e). This rule works in tandemw th Rule 3:26-6, and
provi des for deterrent consequences even beyond the forfeiture
of bail.

Ef fective Septenmber 5, 2000, Rule 1:13-3(e)® provides that

by the plaintiff in this case. |In Polanca, as here, the
plaintiffs alleged that the changes made to the bail
forfeiture process were substantive, not procedural, and that
the New Jersey Suprene Court |acked jurisdiction to effect
such a change in the law. The Pol anca plaintiffs further
argued that when it effected the changes to the bail
forfeiture process, the New Jersey courts had inproperly taken
over the role of another branch of governnent, and that the
plaintiffs’ state and federal Due Process rights were violated
where the courts could sua sponte order forfeiture. The
Appel l ate Division rejected all the Polanca plaintiffs’
argunments, finding that the changes to the forfeiture process
were | awful and that the plaintiffs’ Due Process rights were
adequately protected by notice and the 45-day waiting period.
Pol anca, 332 N.J. Super. at 443-444.

5> N J. Court Rule 1:13-3 provides:

(a) Approval by the Court. Neither the clerk of the
court, the sheriff or any other person shall accept
a surety bond in any action or proceeding pending in
the court, other than a bond for costs given by a
nonresi dent cl ai mant, unless the sanme has been
approved as to form and sufficiency by a judge of
any court of this State except that a surrogate may
approve and accept a bond, and in the absence of a
judge the clerk may approve and accept a bail bond.

11



Bonds need not be filed in duplicate.

(b) Contents. Al surety and bail bonds given in any
court shall provide that the principal and surety

t hereby submt thenselves to the jurisdiction of the
court (or to the jurisdiction of the trial court, if
the bond is given in an appellate court); that they
irrevocably appoint the clerk of the court having
jurisdiction as their agent upon whom papers
affecting their liability on the bond may be served;
that they waive any right to a jury trial; that the
liability of the principal and surety nmay be
enforced by motion in the action, if one is pending,
wi t hout the necessity of an independent action; and
that the notion may be served on the principal and
surety by mailing it, by ordinary mail, to the clerk
of the court, or to the surrogate in the case of a
bond approved by the Chancery Division, Probate Part
or the surrogate, who shall forthwith mail copies

t hereof by ordinary mail to the principal and surety
at the addresses stated in the bond.

(c) Cash Deposit. \Whenever a bond with sureties is
required, the court, including the Surrogate, my by
order allow a cash deposit in |lieu thereof.

(d) Registry of Licensed |Insurance Producers and
Limted Insurance Representatives Authorized to
Wite Bail. Surety bonds for purposes of bail nmay be
accepted only fromthose |icensed insurance
producers and |limted i nsurance representatives who
are registered by the insurance conpany for which
they are authorized to wite bail with the Clerk of
the Superior Court as required by N. J.S A 17:22A-
16. Such registration shall be effected by
conpleting and submtting to the Clerk of the
Superior Court an "lInsurance Producer/Limted
Representative Registration Form' in the form
prescri bed by Appendix XXI to these rules. The

i nsurance conpany shall provide witten notice to
the Clerk of the Superior Court when any |icensed

i nsurance producer or limted insurance
representative authorized to wite bail is

t erm nat ed.

(e) Renpval from Bail Registry. Any |icensed

i nsurance producer or limted insurance
representative shall have his or her name renoved

12



within 45 days--or approximately seven weeks--of a default the
surety must either cone forward with the fugitive, or pay the
forfeited bail. This 45-day period does not begin to run
until a court gives notice to the defendant to appear. The
surety, after failing to produce the fugitive, is then
obligated to pay the forfeited bail to the state under the
contract formed when the state permitted the defendant to post

bail in lieu of pre-trial incarceration. (Rutigliano Cert. at

froman insurance conpany's listing in the Bail

Regi stry upon any of the followi ng occurrences: (1)
notice froman insurance conpany of the individual's
termnation; (2) notice fromthe Insurance
Comm ssi oner of the suspension or revocation of any
individual's license or registration privileges; and
(3) revocation or suspension of an insurance
conpany's authority to do business in this State or
of its certificate of authority to wite surety
instrunents. Further, in the event any insurance
conmpany has failed to satisfy a judgnment entered
pursuant to R. 7:4-5(c), or to pay a forfeiture or
to file a notion to vacate the forfeiture within
forty-five (45) days of the date of the notice sent
pursuant to R 3:26-6, the nanes of all of its

i censed insurance producers and limted insurance
representatives shall be renoved fromthe Bai

Regi stry until such tinme as the judgnment or
forfeiture has been satisfied. In that event, the
i ndi vidual |icensed insurance producer or limted

insurance representative who acted as bail bondsman
shall also have his or her nane renpved from al
listings in the Bail Reqgistry until such tinme as the
judgment or forfeiture has been satisfied. (Enphasis
added.)

13



101a-102a.) Rule 1:13-3(e) adds to Rule 3:26-3 in that, in
addition to being required to pay the forfeited bail, the
surety, and the insurance producer for which he is enployed,
will be precluded fromwiting new bail in the State of New
Jersey until the matter is cleared up by producing the
fugitive, paying the amount due, or posting an objection to
the court giving notice of forfeiture. |If the surety fails to
do so, its name will be renmoved fromthe Bail Registry unti
the surety or the defendant satisfy the judgment caused by the
forfeiture of bail.

The plaintiff in this action, Capital Bondi ng
Corporation, filed the present notion for prelimnary
injunctive relief pursuant to Rule 65, Fed. R Civ. P., in
this Court on August 23, 2000, less than two weeks before the
new Rule was to take effect. Plaintiff, a limted insurance
representative, is anong the | argest bail bond conpanies in
New Jersey, and has a stake in approxinmately 33% of the
rel evant nmarket. (Certification of Vincent J. Smth,
Presi dent of Capital Bonding Corp. (“Smith Cert.”) T 5.)
Plaintiff asserts that this Court should stay Rule 1:13-3(e)
for two main reasons: (1) the new rule violates the New
Jersey constitution’s separation of powers doctrine because in

promul gating the rule New Jersey Suprene Court went beyond the

14



rul e-maki ng powers conferred upon it by the New Jersey
constitution, and is usurping the legislature’'s traditional
role of regulating insurance; and (2) the new rule violates
the federal constitution’s Due Process and contracts cl auses
because it provides inadequate notice of forfeiture and
preclusion to all |levels of the bail process, and unlawfully
interferes with the ability of bail bondsmen to do business
with crimnal defendants wi shing to use their services.
Shortly after plaintiff filed the conplaint herein, the

New Jersey Suprene Court issued a Supplenental Order®

6 This Order, entitled Re: Notice Requirements to
Corporate Surety Conpani es, Licensed |nsurance Producers and

Limted Insurance Representatives Regarding Bail Forfeitures
And Judgnents, provides:
It is ORDERED t hat effective January 2, 2001,
Rul es 1:13-3(e), 3:26-6(a) and 7:4-5 are rel axed and
suppl emented to set forth requirenents for notice to
corporate surety conpanies, licensed insurance
producers, and limted insurance representatives
when a court orders bail forfeited or enters a
j udgnment of default that could preclude a corporate
surety conpany's licensed insurance producers and
l[imted insurance representatives fromwiting bail
in the Superior and Municipal Courts; and it is further
ORDERED t hat notice of forfeiture under Rule 3:26-
6(a) shall include notice that failure to satisfy a
j udgnment entered under Rule 3:26-6(c) will result in
the renmoval of the names of all of the corporate
surety conmpany's licensed insurance producers and
l[imted insurance representatives fromthe Bai
Regi stry mai ntained by the Clerk of the Superior
Court pursuant to Rule 1:13- 3(e); and it is further
ORDERED t hat the notice of forfeiture under Rule
3:26-6(a) shall be served by ordinary mail on the
corporate surety conpany, the |icensed insurance

15



producer, and the limted insurance
representative(s) nanmed on the Bail Recognizance at
t he address recorded in the Bail Registry; and it is
further

ORDERED t hat judgnents entered pursuant to Rule
3:26-6(c) will include notice that failure to
satisfy the judgnment will result in renmoval of the
names of all of the corporate surety conpany's
| icensed insurance producers and limted insurance
representatives fromthe Bail Registry; and it is further
ORDERED t hat a copy of a judgnent entered pursuant
to Rule 3:26-6(c) will be served by ordinary mail on
the corporate surety conpany, the licensed insurance
producer, and the |limted insurance
representative(s) nanmed in the judgnent at the
address recorded in the Bail Registry; and it is further

ORDERED t hat when bail is ordered forfeited
pursuant to Rule 7:4-5(a), the municipal court
adm ni strator or deputy court adm nistrator shal
serve notice by ordinary mail on the defendant and
the surety, including any corporate surety conpany,
i censed insurance producer, and limted insurance
representative(s) whose names appear on the Bali
Recogni zance, that judgnent will be entered as to
any outstanding bail, absent a witten objection,
seeking to set aside the forfeiture, within 45 days
of the notice; and it is further

ORDERED t hat whenever notice of forfeiture is
i ssued pursuant to Rule 7:4- 5(a) to a corporate
surety conpany, licensed insurance producer, and
[imted insurance representative(s) nanmed on the
Bai | Recogni zance, the notice shall be sent to the
address of the corporate surety conpany, |icensed
i nsurance producer, and limted insurance
representative(s) recorded in the Bail Registry; and
it is further

ORDERED t hat whenever notice of forfeiture is
i ssued pursuant to Rule 7:4- 5(a) to a corporate
surety conpany, |icensed insurance producer, or
limted insurance representative(s), the notice of
forfeiture shall provide that failure to pay the
bail or file a tinely witten objection seeking to
set aside the forfeiture will result in the entry of
a judgnment and renmoval fromthe Bail Registry of the

16



buttressing the procedures for giving notice under Court Rules
1:13-3(e), supra; 3-26, supra; and 7:45 (affecting municipa

court bail) effective January 2, 2001 (hereinafter

nanes of all of the corporate surety conpany's
i censed insurance producers and limted insurance
representatives in accordance with Rule 1:13-3(e);
and it is further

ORDERED t hat a copy of a judgnent entered
pursuant to Rule 7:4-5(c) against a corporate surety
conpany will be served by ordinary mail on the
corporate surety conpany, the |licensed insurance
producer, and the limted insurance
representative(s) nanmed in the judgnent at the
address recorded in the Bail Registry; and it is further

ORDERED t hat judgnents entered pursuant to Rule
7:4-5(c) will include notice that failure to satisfy
the judgnment will result in renoval of the names of
all of the corporate surety conpany's |icensed
i nsurance producers and limted insurance
representatives fromthe Bail Registry; and it is further

ORDERED t hat upon recei pt of a judgnent entered
pursuant to Rule 3:26-6(c) or 7:4-5(c), the Clerk of
t he Superior Court will serve notice, by certified
mai |, return receipt requested, on the corporate
surety conpany, whose nane appears on the judgnent,
at the address of the corporate surety conpany
recorded in the Bail Registry that failure to
satisfy the judgnment within 15 days of the date of
the notice will result in the renoval of the names
of all of the corporate surety conpany's |licensed
i nsurance producers and |imted insurance
representatives fromthe Bail Registry until such
time as the judgment has been satisfied; and it is
further

ORDERED t hat Rules 3:26-6 and 7:4-5 shall be
interpreted to require the court to review a tinely
filed objection on its merits and, in the discretion
of the court, for good cause shown, to order a
prejudgnent hearing thereon; and it is further

ORDERED t hat Directive #5-00 be revi sed and
reissued to conply with the provisions of this
Or der.

17



“Suppl enental Order”).

Under the procedure outlined in the Supplenmental Order,
the courts shall provide notice to corporate sureties,
i censed i nsurance producers, and |limted insurance
representatives at all points in the process after a defendant
fails to appear at a schedul ed court hearing. The

Suppl enental Order also clearly states that under Rule 3:26-6

failure to satisfy any default judgnment will result in renoval
fromthe Bail Registry of the nanmes of all involved corporate
surety conpanies, |icensed insurance producers, and limted

i nsurance representatives. As an avenue for relief, the
Suppl enmental Order provides that under Rule 3:26-6, a court
shall reviewtinely filed objections on the nerits. (Supp.
Order f 10.)

The Court granted the parties an opportunity to submt
addi tional briefing concerning the effect of the Suppl enental
Order. Unsurprisingly, they disagreed over the extent to
whi ch the Suppl enental Order cured any notice deficiencies in
Rule 1:13-3(e). The State argues that this Suppl enental
Order, coupled with the notice provisions of Rules 1:13-3(e)
and 3:26-6, provides anple notice to corporate sureties,

i censed insurance producers and limted insurance

representatives, and provides an opportunity to be heard prior

18



to their removal fromthe Bail Bond Registry. Plaintiff
acknow edges that the Supplenmental Order adds an additional
step to the renoval procedure, nanely, the sending of notice
to the surety that a default judgnment will within 15 days
result in renoval of all of the surety’s limted insurance
producers and limted insurance representatives fromthe Bai
Regi stry until the judgnent is satisfied. (Supplenental Order
1 9.) Nevertheless, plaintiff asserts--albeit w thout
citation to supporting authority--that even under the

Suppl enental Order the notice is inadequate.

1. DI SCUSSI ON

A. El event h Anendnent | nmunity

The State first argues that this notion and conpl ai nt
shoul d be di sm ssed because the suit violates the state’s
sovereign i mmunity under the 11'" Amendnent as enbodied in the

sem nal case of Ex Parte Young, 209 U.S. 123 (1908). This

argument is msplaced because the plaintiff’'s suit seeks only
injunctive relief.

Al t hough the 11'" Amendnent bars suit for retrospective or
conpensatory relief, a plaintiff may sue the state in federa

court where the relief sought is a prospective injunction or

decl aratory relief. See Summt Medical Assoc. v. Pryor, 180

19



F.3d 1326, 1337 (11t" Cir. 1999). Here, plaintiff has sued the
New Jersey Suprene Court and its individual Justices claimng
that they acted beyond their authority in enacting Rule 1:13-
3(e). The suit does not seek nonetary or retrospective
relief, but instead asks the Court to stay the effect of the
new rul e pendi ng consideration of its constitutionality.
Accordingly, the Eleventh Anmendnent is not a bar to the
injunctive relief sought, and this Court has jurisdiction

because a federal question is presented in the conplaint.

B. Abstenti on Doctrines

The State argues that even if this Court does not disn ss
this action under the Eleventh Amendnent, it should
nevert hel ess abstain fromconsidering the merits of the
present notion. In support of this argunent, the State
i nvokes the so-called Burford and Pull man abstenti on
doctrines, named for the now fanous cases in which the Suprene
Court first discussed the principle that there may be cases in
which a federal court should decline to consider a dispute

even where it has jurisdiction. See Burford v. Sun Q1 Co.,

319 U. S. 315 (1943); Railroad Comm ssion of Tex. v. Pull man,

312 U.S. 496 (1941); see also Younger v. Harris, 401 U.S. 37

20



(1971) and Juidice v. Vail, 430 U.S. 327, 336 (1977)
(extendi ng Younger abstention to decline review of order or
procedures that are uniquely in furtherance of state courts’
ability to performtheir judicial functions).

While it is true that these federal abstention doctrines
are well-devel oped, it is equally true that a federal court
has the “virtually unflagging” obligation to adjudicate a

claimwithin its jurisdiction. Denkins v. Mnaghan, 484 U.S.

193, 203 (1988) (quoting Col orado River Water Conservation

Dist., 424 U. S. at 817). Abstention is reserved for
extraordi nary situations, since it remains “the exception, not

the rule.” Hawaii Housing Auth. v. Mdkiff, 467 U S. 229, 239

(1984) (quoting Colorado River Water Conservation Dist., 424

U S. at 813).
The federal courts have recogni zed several exceptional
ci rcunst ances where abstention is appropriate. Abstention is

recogni zed, inter alia, to avoid deciding a federal

constitutional issue when the controversy m ght be di sposed of
by resolution of an unsettled area of state law (Pullman), to
avoi d needless conflict with the adm nistration by a state of
its owmn affairs (Burford), to |leave to the states unsettl ed

gquestions of state |aw, Louisiana Power & Light Co. v. City of

Thi bodaux, 360 U.S. 25 (1959), and to avoid duplicative state
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and federal litigation, Colorado River Water Conservation

Dist. v. United States, 424 U S. 800 (1976).

These abstention doctrines derive in part fromthe notion
that “Qur Federalisni teaches that federal courts should
refrain from hearing constitutional challenges to state action
under circunstances where federal action m ght present an
inpermi ssible intrusion into the right of a state to enforce

its own | aws. Chiropractic Anmerica v. LaVecchia, 180 F.3d 99,

103 (3d Cir.), cert. denied, 528 U.S. 930(1999) (citing

Younger, 401 U.S. 37).

Abstention principles also come within the conplex rubric
of “comty.” In the abstract, comty means a “proper respect
for state functions, a recognition of the fact that the entire
country is made up of a Union of separate state governnents, a
conti nuance of the belief that the National Government wll
fare best if the States and their institutions are left free
to performtheir separate functions in their separate ways.

M ni mal respect for the state processes, of course, precludes

any presunption that the state courts will not safeguard

federal constitutional rights.” Mddlesex Ethics Conm V.

Garden State Bar Ass’'n, 457 U. S. 423, 431 (1982) (quoting

Younger, 401 U.S. at 37) (enphasis in original).

In practice, observance of the principle of comty
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requires federal courts to recognize that certain matters
are of state concern to the point where federal courts should
hesitate to intrude; and they may al so concern judici al
‘econony,’ the notion that courts should avoid making

duplicate efforts or unnecessarily deciding difficult

questions.’” Chiropractic America, 180 F.3d at 103 (quoting

Bath Menorial Hosp. v. Miine Health Care Fin. Conmin, 853 F.2d

1007, 1012 (1t Cir. 1988)).

No matter which doctrine of abstention is invoked--

Pul | man, Burford, Younger, or sone amal gam of thereof--the
inchoate principles of federalismand comty flow throughout.
As the Supreme Court has stated: “The various types of
abstention are not rigid pigeonholes into which federal courts
must try to fit cases. Rather, they reflect a conpl ex of

consi derations designed to soften the tensions inherent in a
system that contenplates parallel judicial processes.”

Pennzoil Co. v. Texaco, Inc., 481 U S. 1, 11 n.9 (1987).

Nevert hel ess, despite the well-established rules
surroundi ng federal courts’ discretion to abstain fromcertain
di sputes, the party arguing in favor of abstention bears a
heavy burden of persuasi on because abstention is to be the

exception rather than the rule. See Chiropractic Anerica, 180

F.3d at 103. Thus, this Court nust determ ne whet her the
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def endants are correct that plaintiff’s facial challenge to
N.J. Ct. Rule 1:13-3(e)’s provisions for notice and renoval of
insurers fromthe New Jersey Bail Registry presents an

exceptional circunmstance favoring federal court abstention.

C. Burford Abstention

Def endants argue that Burford abstention is appropriate
in this case because federal review of the challenged
regul ati ons woul d di srupt New Jersey’s effort to regulate and
reformits bail bond industry, an area of predom nate state
interest. Plaintiff responds that tinmely and adequate state
court review is not avail able under the circunstances of this
case, and that this court’s adjudication of its federal
constitutional claims will not unnecessarily involve the court
in parallel review of state regul ations.

In Burford, the Supreme Court articulated for the first
time a doctrine of abstention based on the principle that a
federal court should avoid exercising its jurisdiction in a
manner that would likely interfere with a state’s attenpt to
regulate in a substantive area of predom nate state interest.
As the Supreme Court has framed it in the NOPSI case, infra,
Burford analysis involves a two-stage test. First, a federal

court sitting in equity should determ ne whether tinely and
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adequate review of the challenged regulatory action is

avai lable in state court. Second, having decided that such
review is available, the federal court, sitting in equity,
nmust abstain if one of two circunstances are present: (1)
“when there are ‘difficult questions of state |aw bearing on
policy problems of substantial public inport whose inportance
transcends the result in the case at bar’; or (2) where the
‘exercise of federal review of the question in a case and in
simlar cases would be disruptive of state efforts to
establish a coherent policy with respect to a matter of

substanti al public concern. New Orl eans Public Service,

Inc. v. Council of City of New Orleans, 491 U.S. 350, 361

(1989) (“NOPSI”) (quoting Col orado River Water Conservation

Dist., 424 U.S. at 814).

1. Availability of Tinmely and Adequate State
Court Revi ew

The first step in the Burford abstention analysis is
whet her “tinmely and adequate state-court review is avail able.

Chiropractic Anerica, 180 F.3d at 104. “Only if a district

court determ nes that such review is available, should it turn
to the other issues.” 1d. Because the Rule in question was
promul gated by the New Jersey Suprenme Court, the issue of
adequate review becones a conplicated one. Any |ega
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challenge to Rule 1:13-3 in the state system could potentially
end up before the New Jersey Suprene Court. Thus, we are
faced with a potential for circular rul e-nmaking whereby final
review of Rule 1:13-3 will be in the hands of the body that
originally effectuated it. This case therefore demands a
careful analysis of the tinmely and adequate revi ew prong under
Bur f or d.

The tinmely and adequate review i nquiry under Burford may
be broken down into three conponent questions. First, because
we here are dealing with the situation where a court rule is
bei ng chall enged, it nust be determ ned whet her New Jersey’s
courts may review these rules as enacted (“macro” review), or
may i ntervene to relax their consequences (“m cro” review).
Second, it nust be determ ned whether the reviewis tinely,
meaning that it nmust not conme so late as to be irrel evant.
Third, the review nust be adequate, neaning that there nust be
a neani ngful chance to obtain the relief sought.

The first inquiry is whether review is available at all.
The Court first turns to the question of whether there is
review avail able in the “macro” sense, that is, whether the
courts may review the rule itself. As is the case with al
| egislation, the constitutionality of the New Jersey Court

Rul es may be challenged in state court. For instance, in
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Anmerican Trial Lawers Assoc. v. New Jersey Suprene Court, 126

N.J. Super. 577 (App. Div.), aff’'d, 66 N J. 258 (1974)
(hereinafter “ATLA”), the plaintiffs challenged the

promul gati on of Court Rule 1:21-7, which governs contingency
fee arrangenments. The ATLA plaintiffs clainmed that the
Suprene Court | acked the power to enact such a rule, and at
any rate should have had an evidentiary hearing prior to
enactnment.’ Accordingly, the plaintiffs argued, the substance
and enactnment of the rule violated their Due Process and
Contract Clause rights.

In ruling on the plaintiffs’ claims, the trial court held
that Court Rules may be challenged, as legislationis, to
determine its constitutionality. 1d. at 580. The trial court
hel d that the Supreme Court had the power to enact the subject
rule, but agreed with the plaintiffs that an evidentiary
heari ng was warranted and struck the rule as
unconstitutionally enacted. The Appellate Division reversed.
In a detail ed opinion, the Appellate Division held that (1)
there was no authority supporting the trial court’s conclusion

that the Suprenme Court |acked the authority to regulate

” Capital Bonding does not claimthat it was not heard
prior to the enactnent of Rule 1:13-3(e), as the record
reflects Capital Bonding had not responded to the published
notice in the pre-adoption conment period, as discussed
further bel ow.
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contingency fee arrangenents, and (2) there was no record
evidence that the rule was enacted w thout sufficient notice.
The Appellate Division’s ruling left intact the trial court’s
conclusion that the Court Rules are reviewable in the state
courts. Indeed, as the New Jersey Suprene Court observed in
its opinion affirmng the Appellate Division, “[o]Jur rules are
never inmmutable. Applications for their review are never
foreclosed.” ATLA, 66 N.J. at 267. Based on the foregoing
di scussion, this Court finds that the New Jersey Rul es of
Court are susceptible to constitutional attack in the courts
of New Jersey.

The next inquiry is whether any “macro” review of Court
Rule 1:13-3 would be tinely. |If a party wi shes to speed up
the resolution of a matter of public inportance, New Jersey
| aw provides that a party may bypass the normal course of
trial/appeal/petition for certification under certain limted
circunmstances. There are several options for litigants
wi shing to do so. First, the Court Rules provide that parties
may bypass the trial courts and apply directly to the
Appellate Division for relief in matters of public inportance.
N.J. Ct. Rule 2:10-5. A second option, under Rule 2:12-
2(a), is that a party may bypass the Appellate Division and

appeal directly to the Supreme Court. Thus, a party seeking
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expedited review may file directly with the Appellate Division
and then, once the case is filed, petition the Suprenme Court
for direct review even before the Appellate Division decides
the case. A third option is that, absent a direct appeal to
t he Suprene Court, the parties nmay invoke the Appellate
Division's power to accelerate an appeal. Under Rule 2:9-2,
t he usual briefing and oral argunment schedul e “nmay be
accel erated on the court’s own notion or on the notion of any
party.” This mechani sm woul d speed resol ution should a
litigant choose to have his clainms heard in the Appellate
Division.® Based on the foregoing, the Court finds that there
are procedures available to Capital Bonding that woul d enabl e
it to speedily apply to the Appellate Division or the Supreme
Court for review of the Court Rule in question. 1In light of
t hese denonstrations of the New Jersey courts’ wllingness and
ability to nove rapidly in appropriate cases, the Court finds
that tinmely review is avail abl e.

The next inquiry is whether the avail able “macro” review

is adequate. Plaintiff argues that adequate state court

8 Moreover, if plaintiffs were to proceed directly to the
Appel |l ate Division or the Supreme Court on an application to
stay the new Rule, the Court Rules permt supplenmentation of
the record on appeal, including the presentation of |ive
W t nesses before a specially designated judge of the New
Jersey Superior Court. See N.J. Court Rule 2:5-5(Db).
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review is not available in this case because the |engthy
process of following the state court suit through trial and
appeal would simply prolong the allegedly inevitable outcone:
the New Jersey Supreme Court’s affirmance of its own Court
Rule. An affirmance is inevitable, plaintiff argues, because
t he New Jersey Suprene Court would never find that its own
rule is unconstitutional. The question then beconmes whet her
the New Jersey Suprenme Court could ever provide fair review of
one of its own Rules of Court. The Court disagrees with the
plaintiff’'s contention that the outcone of a review of Rule

1: 13-3 by the New Jersey Supreme Court would be preordained.
Any assunption that a state suprene court cannot be trusted to

enforce federal rights is “inappropriate,” see Deakins v.

Monaghan, 484 U.S. 193, 203 (1988) (citing Stone v. Powell,

428 U.S. 465, 493-494 n.35 (1976)). It is manifest that the
Suprene Court would entertain argunment that its decision to
promul gate the new Rule was in error, and it would trivialize
the principles of comty and federalismto presune that a
state’s highest court would do otherwi se than to render a
reasoned and just decision concerning such a challenge. Any
concern about the Suprenme Court’s willingness to respond to
concerns about Rule 1:13-3 was laid to rest by that court’s

actions subsequent to the filing of the present action in
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promul gating the Suppl enental Order.
As detail ed above, soon after the plaintiff filed the
present application for injunctive relief, the Suprenme Court

sua sponte entered a Suppl enmental Order enhancing the notice

provi sions of the bail bond forfeiture and renoval processes.
Thi s Suppl emental Order provides that courts shall provide
notice to corporate sureties, |licensed insurance producers,
and limted insurance representatives at all points in the
process after a defendant fails to appear at a schedul ed court
hearing. The Supplenmental Order also clearly states that
under Rule 3:26-6, failure to satisfy any default judgnent
will result in renmoval of the nanes of all the corporate
surety conpani es, |licensed insurance producers and limted
representatives fromthe Bail Registry. As an avenue for
relief, the Supplenental Order provides that under Rule 3:26-
6, a court may in its discretion reviewtinely filed

obj ections on the nerits. Thus, under Rule 1:13-3 and the
suppl enmentation thereto, clear notice will be provided to al
participants in the bail process of the consequences of a
forfeiture. The Suprenme Court’s willingness to adjust the

i npl ementation of Rule 1:13-3 to provide for additional
notice, and to reiterate that any objection to a proposed

renoval may be raised and heard in court, is at the very | east
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a display of the court’s good faith willingness to consider
the conplaints of those who m ght be negatively affected by
the Rul e.

The plaintiff also could have obtained review of Rule
1: 13-3 even before its enactnent. As noted above, on January
19, 1998, Governor Whitman signed into law N.J.S. A 17: 22A- 16,
whi ch reserved to the Superior Court the right to set the
conditions for inclusion in the bail registry. Soon after,
t he Suprene Court inplenmented the |egislature’s mandate to
revise the state’s bail bond process, and the Clerk of the
Suprenme Court in April 1998 notified all insurance conpanies
of the inpending rule change. (Rutigliano Cert. at 88a.) At
the end of this notice, the insurance conpani es are provided
with a tel ephone nunber to call if they had questions about
the registry process. There is no record that Capital Bondi ng
ever called to object to this rule change, nor is there a
record that they objected to notices sent out by the court
concerning the amendments to other rules governing the bai
registry or renoval processes. The advance warning of the
i npendi ng rul e changes further supports a finding that tinely
and adequate review was avail able. Based on the foregoing,
the Court concludes that tinmely and adequate review is (and

has been) available if plaintiff chooses to nmount a general
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challenge to Rule 1:13-3 in state court.

The Court next turns to the issue of whether there is
tinmely and adequate review in the “mcro” sense, that is,
whet her there is a procedure for review of individual renovals
fromthe bail registry under Rule 1:13-3. Under the ternms of
Rule 1:13-3 and the Supreme Court’s Supplenmental Order issued
in Novenber 2000, a plaintiff may contest both the bai
forfeiture and the registry renoval orders at a neani ngful
time in state court in certain cases. As we have di scussed
above, under Court Rule 3:26-6, which provides the forfeiture
mechani sm there is a mandatory 45 day waiting period between
the time a court issues a notice of forfeiture and the actual
entry of the forfeiture order. This waiting period provides
crim nal defendants and their bondsnmen 45 days within which to
object to the notice of default.

Rule 1:13-3 and the Supreme Court’s Suppl enental Order
provide that a simlar waiting period shall apply to sureties.
The Suppl emental Order also makes clear that notice will be
sent out to the entire vertical hierarchy of participants in
the bail process, fromthe bondsman up to the insurance
producers that back them Under Rule 1:13-3(e), all parties
have at | east 45 days within which to informthe forfeiture

court of any circunstances that mlitate against renoval from
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the bail registry. Thus, an aggrieved party, whether it be
bail bondsman, or an entity backing that bondsman, has anple
notice and opportunity to be heard under the forfeiture schene
at issue here, and to cure any default thereunder

Based on the foregoing discussion, the Court concl udes
that there is adequate and tinely review avail abl e should the
plaintiff choose to challenge the new Rule in state court.
The New Jersey Suprene Court has provided, and continues to
provi de, good cause to believe that it would provide an
impartial review of any challenge to Rule 1:13-3. Moreover,
t he procedural protections associated with the new Rul e
provi de for anple opportunity to be hear prior to any
forfeiture. Accordingly, the tinely and adequate state court

review prong of Burford is satisfied.

2. Coherent State Policy and the Public

| nt er est
Havi ng decided that the plaintiff has anple opportunity
for review of the new Rule and any inplenmentation thereof, the
Court turns to consider whether the policies involved in this
case mark it as one from which the Court shoul d abstain under

Bur f or d.
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Al t hough the plaintiff has cloaked its clains in this
case in federal constitutional |anguage, it is manifest that
the real dispute in this case is whether the New Jersey
Suprene Court overstepped its authority when it took steps to
decrease the fugitive rate in the crimnal justice system by
penal i zi ng bail bond insurers when defendants fail to appear
for court. The plaintiff argues its federal Due Process
claims only nmeekly, and cites no authority supporting the
notion that the federal Due Process requires the defendants to
give nore notice than the 45 days al ready provi ded under Rule
1:13-3.° If would be difficult to articulate a principled
argunment that the Constitution’s Due Process clause is
of fended by a schene that provides nultiple notices and
occasions to be heard (or to cure the default upon the bai
bond by paying the judgnent or producing the defendant) before
i mposing the final renoval of the insurance producer and its
limted insurance representatives fromthe bail registry. W
are thus presented with nurky federal constitutional clains of
guestionable nerit.

The state law clains in this case, on the other hand, are

nore clearly defined. Plaintiff contends that bail bonding is

° Plaintiff’s contracts clause argunents were dropped
al together fromits supplenental briefs and appear to have no
merit.

35



a formof insurance, and any effort to reformthe bail process
must emanate fromthe New Jersey Comm ssioner of Insurance and
not fromthe Suprene Court. Plaintiff presses this position
despite the Legislature’'s mandate that the courts are to set
the requirements for nmenmbership in the bail registry pursuant
to N.J.S. A 17:22A-16.1. This insurance theory thus presents
a conmplicated and subtle issue of state constitutional |aw,
not federal |aw, regarding the sharing of powers between the
| egi slative and judicial branches of state governnent.
| ndeed, the plaintiff recognizes the delicacy of its position:
Capital Bondi ng does not contend that the New Jersey

Supreme Court is powerless in attenpting to

regul ate bail bondsnmen and its Bail

Regi stry. The Court nust Act, however,

within the bounds of its rul e-making

jurisdiction. For exanple, if the Court

wanted to aid in the enforcenment of

coll ection of forfeited bail bonds, they

could enact a rule which requires the

Superior Court to informthe |Insurance

Departnent of New Jersey that a surety is

in default on a bond, and allow the

| nsurance Departnent to take any action it

deens appropriate, within the power granted

to it.
(Pl.”s Resp. to Defs.’” Supp. Rep. Br. at 6.) It is evident
fromplaintiff’'s arguments that the federal clains here are of
secondary inportance. The real focus of this |awsuit is

plaintiff’'s attenpt to have Rule 1:13-3 declared illegal as a

matter of state | aw because it allegedly exceeds the Suprene
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Court’s authority with regard to |icensed i nsurance producers.
The United States Supreme Court has acknow edged t hat
federal adjudication of “a claimthat a state agency has
m sapplied its lawful authority or has failed to take into
consi deration or properly weigh relevant state-law factors”
may “disrupt the State’'s attenpt to ensure uniformty in the
treatment of an ‘essentially local problem’” NOPSI, 491 U. S
at 362. Such abstention will be appropriate, as noted in
NOPSI, 491 U. S. at 361, where the “federal clains are ‘in any
way entangled in a skein of state |aw that nust be untangl ed

before the federal case can proceed,’” id. (quoting MNeese v.

Board of Educ. for Comm Unit School Dist. 187, Cahokia, 373

U S. 668, 674 (1963)).

The plaintiff alleges that the New Jersey Supreme Court
acted arbitrarily and capriciously in adopting the chall enged
rule, that it exceeded the New Jersey |l egislature’'s grant of
authority to regulate bail pursuant to 17:22A-16.1, and that
the notice procedures involved in renmoving bail bond sureties
fromthe registry fail to conport with the demands of Due
Process. Because the New Jersey Suprenme Court’s Suppl enent al
Order concerning notice to be given to sureties essentially
erases any concerns my have existed concerning notice and

opportunity to be heard, this case boils down to a basic

37



guestion of state |law. whether the New Jersey Suprene Court
viol ated the New Jersey constitution when it pronul gated Court
Rul e 1:13-3 because that rule is a regulation of the type
reserved to the New Jersey Conm ssioner of Insurance. Thus,
were this Court not to abstain, it would be necessary for us
to plunge into the I egal thicket of whether the New Jersey
constitution permts the Suprene Court to promnul gate rules
that potentially inpinge upon regulatory powers of executive
agenci es.

Turning to considerations of comty, that the rule at
i ssue emanates fromthe New Jersey Suprene Court al so contends
for Burford abstention. Assum ng arguendo that the plaintiff
has the wi nning argunment, this Court would then have to stay
and/ or strike a rule enacted by a co-equal and sovereign
court, a result contrary to federalismand comty concerns in
all but the clearest of cases. This is not to say that
federal courts should abstain fromevery challenge of a state
supreme court-pronulgated rule. Indeed, the case nost closely
on point with the case at bar says the opposite. See

Fel neister v. Office of Attorney Ethics, 856 F.2d 529, 534 (3d

Cir. 1988) (Becker, J.).

In Felneister, the attorney-plaintiff challenged the New

Jersey Suprenme Court’s attenpt to regul ate attorney
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advertising on the asserted grounds that the regul ations
violated his First Amendnent and Due Process rights. The rule
under attack was one of the New Jersey Rul es of Professional
Conduct, which have nuch the sanme force as the Court Rule at
issue in this case. Under RPC 7.1, attorneys were forbidden
fromrunning “absurd” ads, and could not use draw ngs,

animation, or lyrics. Felneister, 856 F.2d at 532. The

Supreme Court also created a new adm nistrative agency, the
Suprenme Court of New Jersey Committee on Attorney Advertising
(“the Committee”) to inplenment and report annually on the
desirability of retaining the rule. 1d. at 532.

The district court in Felneister abstai ned under Burford,

observing that “attorney advertising was an ‘energing,
uncertain area’ in which [t]here [wa]s indeed a substanti al
state interest in regulation by a state suprene court.” |d.
at 531. The district court also dism ssed on the ground that
t he chall enged regul ation had not yet was not yet ripe for
deci si on because the Comm ttee had not yet issued its report
concerning retention of the Rule.

The Third Circuit disagreed with the district court’s
deci sion to abstain under Burford. Beginning by questioning
whet her Burford abstention would ever be appropriate where

substantial First Amendnent issues were raised, the court went
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on to find that the regul ati on of attorney conduct “does not

i nvol ve peculiarly local conditions, is not beyond the
under st andi ng of a federal court, and does not require speci al
or technical expertise or interpretation of numerous other

state regulations.” 1d. at 534. Although the Fel neister

court ultimately affirmed, finding that the case was not ripe
for decision, Judge Becker nonethel ess found that the district
court abused its discretion in abstaining under Burford
because the attorney advertising schenme at issue presented
basic First Amendnent questions, and because federal review of
the regul ations at issue would not disrupt the state’'s effort
to establish a coherent policy on a conplicated | ocal matter
Id. at 535.

Underl aying EFelneister is the issue of whether comty

concerns preclude the exercise of federal jurisdiction over a
challenge to a rule promul gated by a state suprenme court.
Despite the consistent enphasis on federalismin abstention

jurisprudence, the Felneister court had no quarrel with the

exerci se of jurisdiction where the case involved predom nantly

federal constitutional issues, and where the chal |l enged

regul atory scheme was straightforward and non-local in flavor.
The | egal |andscape in this case is different. Here, if

this Court were not to abstain, we would have to reach not
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only the rather insubstantial federal constitutional issues,
but also the dom nant and nore doctrinally conplex state | aw
guestions raised in plaintiff’s conplaint. Delving into the
merits of plaintiff’s separation of powers nullification claim
under state |aw, even at the prelimnary injunction stage,
woul d require sone anal ysis of whether the challenged rule, as
it applies to bail bondsmen and their insurers, is
inconsistent with the New Jersey Legislature’ s power to
regul ate insurance. Plaintiff has essentially argued that
Rul e 1:13-3(e) anpunts to a an unaut horized use of judicial
power by the state Supreme Court with respect to state-
i censed insurers.

Any exercise of federal jurisdiction in this case would
involve the Court in the interpretation of an area of state
| aw havi ng special connection to the state courts’ interests
in policing those insurers upon which the state ultimtely
relies for bail enforcenent. A federal court judgnent could
have a significant disruptive effect on the state’'s efforts to
reformthe bail process in New Jersey’s courts, reduce the
fugitive rate, conpel nore crimnal defendants to appear for
court, and pronote responsible practices by the insurers of
bail bond obligations. There is virtually no federal interest

in the regulation of bail bonding, which bridges the state’'s
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general police power to admnister its crimnal justice
system This Court’s involvenent could potentially undo a
maj or state initiative in inproving the bail process in New
Jersey, and mght interfere with the New Jersey Suprene
Court’s efforts to adm nister its own crimnal justice system
In sum the prospect that this Court nust decide a conplicated
matter of fundamental state judicial concern interpreting
unsettl ed questions of the division of |egislative and
judicial powers in New Jersey’s constitutional regul atory
schenme counsels in favor of abstention under Burford.

For these reasons, the Court concludes that Burford
abstention is appropriate. 1In light of this holding, the
court need not address whether abstention would al so be
appropriate under the Pull mn abstention doctrine. Wen a
district court decides to abstain on Burford grounds, the
proper course is to dismss the action. See 17A Charles Al an
Wight, Arthur R MIller and Edward H. Cooper, Federal

Practice & Procedure 8§ 4245 (2d ed. 1988). Accordingly, the

court dism sses plaintiffs’ Conplaint, w thout prejudice to

plaintiff’s right to file a simlar challenge in state court.

D. Ri peness

Alternatively, this case also should be disnm ssed as non-
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justiciable because it does not present a controversy ripe for
decision. The chief demand in plaintiff’'s conplaint is for a
conbi nation of injunctive and declaratory relief;
specifically, plaintiff requests an Oder fromthis Court
declaring Rule 1:13-3 illegal under state and federal |aw.
Because plaintiff has not suffered an actual deprivation, but
has only speculated that it m ght someday be renoved fromthe
bail registry, the issue of ripeness nust be exam ned even
t hough the defendants have not raised the issue.

The ripeness doctrine derives fromthe requirenent that
federal courts only have subject matter jurisdiction over
actual “cases” or “controversies”. See U S. Const. Art. |11

8 2;: Presbytery of New Jersey of Orthodox Presbyterian Church

v. Florio, 40 F.3d 1454, 1462 (3d Cir. 1994). Ripeness is a
prerequisite to all federal actions, including those for

decl aratory or injunctive relief, and is sufficiently

i nportant that courts are required to raise the issue sua

sponte even though the parties do not. New Jersey Presbytery,

40 F.3d at 1462; FEelneister, 856 F.2d 529, 535.

Ri peness is invoked by federal courts as a question of
timng, i.e., “to determ ne whether a dispute has yet matured

to a point that warrants decision.” 13A Federal Practice and

Procedure § 3532 at 112. The “central concern” of the
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ri peness doctrine is “whether the case involves uncertain or
contingent future events that may not occur as anticipated, or
i ndeed may not occur at all.” 1d. Wth respect to the
actions of state agencies, “considerations of ripeness reflect
the need ‘to protect th[os]e agencies from judicial
interference until an adm nistrative decision has been
formalized and its effects felt in a concrete way by the

chal l enging parties.”” FEelneister, 856 F.2d at 535 (quoting

Abbott lLaboratories v. Gardner, 387 U. S. 136, 148-49 (1967)).

According to the Suprenme Court, a determ nation of
ri peness inplicates two conpeting concerns: the fitness of
i ssues for judicial review and the hardship to the parties if

judicial consideration is withheld. Abbott Laboratories, 387

U S. at 149. Vhether a question is fit for judicial review
depends upon factors such as whether the agency decision is
final; whether the issue presented for decision is one of |aw
whi ch requires no additional factual devel opnent; and whet her
further adm nistrative action is needed to clarify the

agency’s decision. Felneister, 856 F.2d at 535- 36.

In this case, ripeness is absent. Under the first Abbott
factor, fitness, the Court finds that this matter is not yet
fit for judicial review because the harm asserted is only

specul ative. The new Rule has only recently gone into effect,
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and plaintiff can only point to the possibility of harm
namely, the potential that it may someday be renoved fromthe
bail registry. As discussed above, the expansive notice

provi sions set forth in Rule 1:13-3 and the Suppl enental Order
make it unlikely that a corporate surety such as Capital
Bondi ng woul d not receive anple notice of an inpending
renoval , together with an opportunity for a hearing before
such a renmoval is effectuated. Under the second Abbott

factor, hardship, the Court finds that there will be no

i mredi ate or significant hardship if the plaintiff is not
allowed to litigate here. G ven the waiting periods and
procedural safeguards built into the removal process outlined
in Rule 1:13-3 and the Supplenental Order, for reasons already
descri bed plaintiff will have anple opportunity to chal |l enge
any renmoval fromthe registry in state court if such action is

t hr eat ened.

CONCLUSI ON
For the reasons di scussed above, the Court will abstain
fromexercising jurisdiction over plaintiff’s conplaint. The

plaintiff’s conplaint shall be dism ssed w thout prejudice

under the principles of Burford v. Sun G 1, and on the

alternative ground that this case does not present a

controversy ripe for decision. The acconpanying Order is
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ent er ed.

DATE JEROVE B. S| MANDLE
U.S. DI STRICT JUDGE
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THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEW JERSEY

CAPI TAL BONDI NG CORPORATI ON, HONORABLE JEROVE B.
S| MANDLE
Plaintiff,
CIVIL NO. 00-4134 (JBS)
V.

NEW JERSEY SUPREME COURT, et
al ., Filed: January 30, 2001

Def endant s.

ORDER

THI'S MATTER havi ng come before the Court on plaintiff
Capital Bondi ng Corporation’s notion for prelimnary
injunctive relief pursuant to Rule 65, Fed. R Civ. P.; and
t he Court having considered the parties’ original and
suppl enental subm ssions; and having heard oral argument on
Decenber 18, 2000; and for the reasons discussed in the
Opi ni on of today’s date;

I T IS this ____ day of January, 2001 hereby

ORDERED t hat plaintiff’s Conplaint be, and hereby is,

DI SM SSED wi t hout prej udice.

JEROVE B. S| MANDLE
U. S. DI STRI CT JUDGE



